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Statement of Questions Presented 


In a trial for embezzlement in which appellant 
admits the possession of, and has receipted for, the money 
claimed to have been embezzled, yet the only accounting for 
its disappearance stems from the appellant's own statements 
of the mere negligent loss or theft of the money, has the 
prosecution carried its burden of showing an intention to 


convert--a “wrongful” conversion in the terms of the statute? 
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Jurisdictional Statement 

The statutory provision believed to sustain the 
jurisdiction of thig Court is 28 U.S.C. § 1291. 

The timely noting of the appeal in this case has 
already been briefed in Misc. 2222, and the issue apparently 
decided in favor of appellant, since the appeal was docketed. 
Appellant was adjudged guilty and sentenced for a period of 
one to three years on February 28, 1963. Within the ten-day 
period permitted by the rules, appellant wrote a letter to the 
sentencing judge under date of March 9, 1963, primarily asking 
for a reduction of sentence but also asking in its absence that 
his letter be considered a notice of appeal. Time within which 
an appeal might be taken expired on March 11 (March 10 being 
a Sunday). The judge did not respond to the letter until April 
16, 1963, acknowledging that the request for an appeal may have 
been timely because of receipt on March 11, but denying the appeal 
because appellant had failed to accompany it with an appli- 


cation to proceed in forma pauperis. But an application to 


2. 


proceed in forma pauperis is not jurisdictional, and did not 


affect the validity of the appeal earlier noted. As a result, 
this Court has docketed the appeal. 
Statement of the Case 

Appellant was indicted December 17, 1962, for 
embezzlement (violation of § 22-1202, D.C. Code), the 
allegation being that on or about November 8, 1962, he 
wrongfully converted to his own use and fraudulently took 
and secreted with intent to convert to his own use, $649 
belonging to Dupont Plaza, Inc., the money having come 
into his possession and under his care by virtue of his 
employment as agent, clerk and servant of Dupont Plaza, Inc. 

At the trial commencing January 17, 1963, it was 
established that defendant had been employed at the Dupont 
Plaza Hotel as a front office room clerk and cashier. When 
he had commenced his employment with the hotel, he was pro- 
vided with a bank of $1,000 for use in the course of his 
work in rooming guests, checking them out, cashiering and 
making change. Each clerk has a safety deposit box at the 
hotel to which he alone has the key. (Tr. 4). Appellant 
left work November 8, 1962, entitled to stay off work the 
9th and 10th. He called the hotel on the llth to say he 
would not be in to work. (Tr. 5). When the management 
learned on November 12 that appellant was in jail on an 


unrelated matter, his safe deposit box at the bank was 


drilled open and while packs of bills were found and rolls 
of quarters, dimes and nickels, the $1,000 was short in 
the amount of $649. (Tr. 13, 6-7). 

Apart from the foregoing bare summary of objective 
fact, which does not include any evidence of wrongful con- 
version to appellant's own use or fraudulent taking and 
secretion, the prosecution depended upon statements which 
appellant had freely made to the assistant manager and to 
the detective sergeant who had investigated the case - and 
again on the stand in this case. According to appellant's 
own statements he had indeed taken the money, though it was 
inadvertent and it had been stolen from him. (Tr. 15, 20-21, 
24-35). His civil liability for the amount of the advance 
under his receipt agreeing to account for it was unquestioned, 
under ordinary hotel practice. (Tr. 9-10, 15-18). The 
receipt that was signed by defendant for the $1,000 bank, 
promising its return on the termination of his employment, 
was read into evidence at Tr. 51. 

Both at the conclusion of the case for the pro- 
secution, Tr. 22-23, and at the conclusion of all the 
evidence, Tr. 52, appropriate motions for directed verdict 
were made. 


The jury had considerable trouble with the case, 


retiring at 11:05 A.M., on January 18, Tr. 64. At 4:00 P.M. 


the jury was unable to reach a unanimous verdict and so 


reported to the court, Tr. 66, which gave them the Allen 

charge, and at 4:13 P.M. they again retired. At 5:15 P.M. 

they were again reporting inability to agree, Tr. 68, and 

were permitted to go home over the week-end - Saturday and 
Sunday the 19th and 20th of January, 1963. The jury returned 
Monday, January 21 at 9:45 A.M., and at 10:33 A.M. returned 

a verdict of guilty, Tr. 69. Judgment of conviction and 
sentence followed as set forth under the heading "Jurisdiction." 


Statute Involved 


Section 22-1202 of the District of Columbia Code 


(1961 ed.) provides: 


"Tf...any officer, attorney, agent, clerk, or 
servant of any association or incorporated company, 
shall wrongfully convert to his own use, or fraud- 
ulently take, make way with, or secrete, with in- 
tent to convert to his own use, anything of value 
which shall come into his possession or under his 
care by virtue of his employment or office, whether 
the thing so converted be the property of his master 
or employer or that of any other person, copartnership, 
association, or corporation, he shall be deemed guilty 
of embezzlement, and shall be punished by a fine not 
exceeding one thousand dollars, or by imprisonment 
for not more than ten years, or both." 


Statement of Points 
Neither wrongful (i.e., intentional) conversion 
nor secretion with intent to convert on appellant's part 
was proved below, and a directed verdict of “not guilty" 


ought to have been entered. 


Summary of Argument 
The law in this jurisdiction is settled that mere 


conversion of funds entrusted to an individual does not 
establish embezzlement; there must be a wrongful or in- 
tentional conversion. The routine case of embezzlement 
presents a pattern of juggling or falsifying accounts or 
pretense of crediting the employer. Here the only proof 
of conversion comes directly from appellant himself; and 
his explanation is uncontradicted on the record - namely, 
that while indeed he negligently carried away moneys of 
the hotel, those moneys were lost or stolen from him and 
he did not get them for his own use or that of anyone else. 
There is a total failure of proof of anything but possible 


civil liability on appellant's receipt for the moneys. A 


directed verdict for appellant ought to have been entered 


by the ccurt below as requested both at the close of the 
prosecution's case and at the close of all the evidence. 


ARGUMENT 


No Wrongful Conversion 
or Intent to Convert 


las Proved Below. 


With respect to this point 
appellant desires the Court to 
read the following pages of the 
reporter's transcript: pp. 23-40, ‘incl. 


6. 
It is settled in this jurisdiction that it is 


insufficient on a trial for embezzlement merely to prove 


a conversion of funds. As this Court ruled in Masters v. 


United States, 42 App. D.C. 350, Ann. Cas. 1916A, 1243 
(1914) - 
"[P.355] The [lower] court fell into this 
error in interpreting the statute to mean that 
the mere conversion of the funds constituted a 
wrongful conversion, and therefore the question 
of criminal intent was not an element of the 
crime to be proven.... 
"[P.356]...The crime here does not consist 
in mere conversion, but in wrongful conversion.... 
The word ‘wrongful,’ like the words ‘willful,' 
‘malicious,' 'fraudulent,' etc., when used in 
criminal statutes, implies a perverted evil mind 
in the doer of the act.... But a wrongful con- 
version implies a conversion by the doer of the 
act without color of right, and with the evil 
intent of converting the property to his own 
use." 
And in Fulton v. United States, 45 App. D.C. 27 
(1916), there is another case where the taking was admitted. 
There defendant, an attorney, freely admitted taking certain 
moneys collected for his client, the prosecuting witness, 
but claimed it was in accordance with an understanding he 
had with the client that he might use it, and for which 
he gave a note. As a result, he claimed there was no con- 
version, wrongful or otherwise. This Court emphasized, 
pp. 45-47, the need for proving an intent to convert to 
his own use; and relying on the earlier decision in Masters, 


quoted above, the court said: 


7. 

“The intent to wrongfully convert the property 
of another implies more than the intent to merely 
convert. It implies a mind at fault, an evil mind, 
capable of intentionally committing the offense 
here defined by the statute." 

Again at p. 50, 

"We think the promissory note which the de- 
fendant gave Smith ae witness] on De- 
cember 7, 1914, should have been received in 
evidence, as bearing upon the question whether 
the relation between Smith and the defendant at 
the time was that of debtor and creditor, as 
claimed by defendant, or attorney and client, 
as claimed by Smith." 

In the more routine case of embezzlement, a pattern 
of wrongful conversion to the agent's account can be esta- 
blished from the juggling of accounts, or the falsifying 
of vouchers, or the raising of checks,etc. Thus, if de- 
fendant had collected moneys for his employer which he 
did not credit to the employer's account (O'Brien v. 
United States, 27 App. D.C. 263 [1906]), or if defendant 
had fraudulently pretended to credit his principal while 
in fact placing moneys to his own account (Dobbins v. 


United States, 81 U.S. App. D.C. 218, 157 F.2d 257, cert. 


den., 329 U.S. 734 [1946]), then an intention might be made 


out. If a hotel clerk is going to embezzle moneys coming 
into the hotel account, we would ordinarily find evil intent 
in his fraudulent dealings with the accounts of guests. But 
this presents no such case, for appellant checked out with 


the hotel on his last night at work. Neither through proof 


of financial condition - as that appellant was living 
beyond his means - nor in any other way than appellant's 
own voluntary statements did the prosecution attempt to 
prove the intention to convert required by the cases; 
and certainly appellant's uncontradicted story of the 
disappearance of the money gives no hint of wrongful, 
fraudulent, or intentional conversion. Where the only 
evidence shows that defendant lost the moneys or that 
they were stolen from him there is no showing of evil 
intent. 

As this Court noted in Gassenheimer v. United 
States, 26 App. D.C. 432, 438-9 (1906), there are two 


ways and none other in which a conversion can take place - 


either the charged individual converted the embezzled 
property to his own profitable use or disposed of the 
property to others for similar use or sale. There was 
utterly no evidence in this case from which an inference 
of either form of conversion might be drawn. 

This case bears a striking resemblance to 
State v. McGuire, 107 Mont. 341, 88 P. 2d 35. There 
defendant was charged with appropriating state moneys to 
his own use with intent to convert. The state proved a 
shortage in defendant's accounts; but the shortage was 


explained by defendant consistently with his innocence 


of the crime of embezzlement - namely, that the moneys 
were stolen from him. The court held that where defendant 


admits getting the money (as distinguished from fraudulently 


denying even the receipt of it), and accounts for the shortage 


on a basis consistent with his innocence of wrongful con- 
version to his own use, as robbery or theft of the money, 
and his story is uncontradicted, there is failure of proof 
on the part of the state. The court cited to the same effect 
People v. Bringord, 39 Mich. 22, 33 Am. Rep. 344. Asa 
result, the court held that this credible evidence could 
not be disregarded by the court or jury and the judgment 
was reversed as insufficient to support the verdict and 
judgment. The court quoted and relied upon Kline v. 
Commonwealth, 161 Ky. 678, 171 S.W. 412, where the defense 
to the charge of ‘embezzlement was that the accused had lost 
the money. The court there said: 
“He admitted having collected it, and having 

failed to pay it over; but this did not establish 

his guilt of embezzlement. If he did not use the 

money, but in fact,accidentally or negligently 

lost it, he may be liable civilly for it, if 

negligent, but for this he is not guilty of 

embezzlement.” 

CONCLUSION 
The court below confused a case of civil liability 

for a shortage with criminal liability for embezzlement. To 


be sure, there was a shortage in the accounts of appellant, 


for which he is liable under his receipt promising return 
of the moneys upon termination of his employment - for the 
moneys were lost while in his possession. But since there 
is no evidence except the statements of appellant, readily 
admitting the taking of the moneys but accounting for its 
absence on a ground not consistent with the prosecution's 
burden of an intent to convert or a fraudulent secretion 
of the money, there is a total failure of proof of the 
essential element of embezzlement--intentional conversion. 
As a result, the judgment below must be reversed 
with directions to enter a judgment of acquittal, or the 
judgment should be reversed with directions to dismiss the 


indictment. Sapir v. United States, 348 U.S. 373. 


Respectfully submitted, 


John W. Cragun 
1616 H Street, N.W. 
Washington, D.C. 20006 


Attorney for Appellant 
(Appointed by this Court) 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Whether this Court has jurisdiction over the instant 
appeal, as the notice of appeal was not filed in the District 
Court within the mandatory and jurisdictional ten-day 
period provided in Rule 37 (a) (2). 

2) Whether the jury verdict was supported by suffi- 
cient evidence. 
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v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A single-count indictment filed December 17, 1962, 
charged appellant with embezzlement in violation of 22 
D.C. Code 1202. Trial by jury resulted in a verdict of 
guilty as indicted. By judgment and commitment filed 
February 28, 1968, appellant was sentenced to imprison- 
ment for a period of one (1) to three (3) years. Appel- 
lant’s pro se affidavit in support of application to proceed 
on appeal without prepayment of costs was filed in the 
District Court on October 80, 1968. This motion was 


(1) 


2 


denied by the trial court as “not timely. United States 
v. Robinson, 361 U.S. 220.” Application was thereupon 
made to this Court (Misc. 2222) and an appeal in forma 
pauperis was granted. 

The evidence adduced at trial showed that appellant 
was employed by the Dupont Plaza Hotel, a body cor- 
porate (Government Exhibit No. 1), as a cashier clerk 
from October 18 until November 8, 1962 (Tr. 
3-4, 45). Mr. Joseph Torsella, the assistant man- 
ager and Anzoategui’s supervisor (Tr. 2, 4), testified 
that appellant’s duties were to check guests in and out of 
the hotel, make monetary change and take payments on 
accounts. Upon employment, the corporation had provided 
appellant with a bank of one thousand dollars (Govern- 
ment Exhibit No. 2), which was not to be taken from 
the hotel (Tr. 16, 49), but was to be kept in a safety 
deposit box provided by the hotel. Appellant had the only 
key; there was no duplicate. (Tr. 4, 11, 46.) 

Appellant worked the four to midnight tour of duty 
on Thursday, November 8th, and took his days off on 
Friday and Saturday. He was expected back to work at 
4:00 p.m. on Sunday, but at five minutes to the hour, he 
called the switchboard operator and stated he would not 
be in for work that night. (Tr. 5, 12, 48.) Appellant 
did not call or appear for work on Monday or Tuesday. 
As a result of certain information Mr. Torsella received 
(Tr. 5, 13), the hotel requested the Diebold Safe Company 
to open the safety deposit box on Wednesday (Tr. 5-6, 
13). Mr. Philip D’Andrea, the hotel’s accountant, counted 
the bank and found it to be $649 short. Later that same 
day, Mr. Torsella went to see appellant and “he admitted 
taking the money, placing it in an envelope, placing it 
inside his jacket pocket. And he claimed that he went to 
a party that night and upon awakening the next morning 
the envelope was missing. He stated that he didn’t know 
why he took the money, but he had taken it.” (Tr. 7.) 
Appellant never reported the embezzlement to the authori- 
ties nor was any of the money ever returned (Tr. 8, 
15-16). 
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Detective Sergeant Sylvan Yuter spoke with appellant 
on Friday afternoon, November 16th (Tr. 19). Appellant 
readily told the police officer that he had taken the money, 
explaining that around 11:00 p.m. on November 8, 1962, 
while he was counting his bank, preparing to leave for 
the night, he received a phone call. When he went to 
answer the phone he placed an envelope full of money 
inside his coat. Shortly thereafter he left for a “hot date” 
he had “lined up.” Appellant “met his date and they went 
to a tavern” where they “had considerable to drink.” 
When he arose that morning he “thought about the enve- 
lope” and discovered it missing. Appellant made no re- 
port of the money, nor was he able to give Sergeant 
Yuter the names of any persons he was with on the eve- 
ning the money was taken. (Tr. 20-21.) 

Carlos Anzoategui testified on his own behalf similarly 
with what he had told the officer (Tr. 35). Appellant 
stated he had taken the money from the hotel, that he 
was spending money during the evening (Tr. 38) and 
that he had the hotel’s cash in his possession at the Tav- 
ern and at a party in a Chinese restaurant later in the 
morning. He considered returning the money at that time 

but decided not to do so (Tr. 24-29). 

: Defense motions for judgment of acquittal were denied 


(Tr. 22-28, 52) and the case was submitted to the jury on 
unobjected instructions (Tr. 63). The jury deliberated 
for seven and one-half hours and returned a verdict of 
guilty (Tr. 69). 


STATUTE AND RULE INVOLVED 


Title 22, D. C. Code, Section 1202, provides: 


If any agent, attorney, clerk, or servant of a 
private person or copartnership, or any officer, attor- 
ney, agent, clerk, or servant of any association or in- 
corporated company, shall wrongfully convert to his 
own use, or fraudulently take, make way with, or 
secrete, with intent to convert to his own use, any- 
thing of value which shall come into his possession or 
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under his care by virtue of his employment or office, 
whether the thing so converted be the property of his 
master or employer or that of any other person, co- 
ip, association, or corporation, he shall be 
deemed guilty of embezzlement, and shall be punished 
by a fine not exceeding one thousand dollars, or by 
imprisonment for not more than ten years, or both. 


Rule 37(a), Federal Rules of Criminal Procedure, 18 
US.C., provides: 


(1) Notice of Appeal. An appeal permitted by law 
from a district court to a court of appeals is taken 
by filing with the clerk of the district court a notice 
of appeal in duplicate. Petitions for allowance of ap- 
peal, citations and assignments of error in cases 
governed by these rules are abolished. The notice of 
appeal shall set forth the title of the case, the name 
and address of the appellant and of appellant’s at- 
torney, a general statement of the offense, a concise 
statement of the judgment or order, giving its date 
and any sentence imposed, the place of confinement 
if the defendant is in custody and a statement that 
the appellant appeals from the judgment or order. 
The notice of appeal shall be signed by the appellant 
or appellant’s attorney, or by the clerk if the notice _ 
is prepared by the clerk as provided in paragraph 
(2) of this subdivision. The duplicate notice of ap- 
peal and a statement of the docket entries shall be 
forwarded immediately by the clerk of the district 
court to the clerk of the court of appeals. Notification 
of the filing of the notice of appeal shall be given by 
the clerk by mailing copies thereof to adverse parties, 
but his failure so to do does not affect the validity of 
the appeal. 

(2) Time for Taking Appeal. An appeal by a de- 
fendant may be taken within 10 days after entry 
of the judgment or order appealed from, but if a 
motion for a new trial or in arrest of judgment has 
been made within the 10-day period an appeal from 
a judgment of conviction may be taken within 10 days 
after entry of the order denying the motion. When 


5 


a court after trial imposes sentence upon a defendant 
not represented by counsel, the defendant shall be 
advised of his right to appeal and if he so requests, 
the clerk shall prepare and file forthwith a notice 
of appeal on behalf of the defendant. An appeal by 
the government when authorized by statute may be 
taken within 30 days after entry of the judgment or 
order appealed from. 


SUMMARY OF ARGUMENT 


Appellant failed to file a notice of appeal in the District 
Court within the mandatory ten-day period following his 
criminal conviction. Hence, this Court is without juris- 
diction to entertain the instant appeal. Rule 37(a); 
United States v. Robinson, infra. 

Embezzlement may consist either of a wrongful conver- 
sion or a fraudulent secretion with intent to convert some- 
thing of value which came into the defendant’s possession 
by virtue of his employment. Both methods are charged 
in a single-count indictment and if the evidence is suffi- 
cient to support the verdict on either method the convic- 
tion will be sustained on appeal. Such evidence is ap- 
parent from the record in the instant case. Appellant ad- 
mits taking the money from his employer and conversion 
or secretion with the intent to convert may be inferred 
from the facts and circumstances presented to the jury. 


ARGUMENT 


I. This Court is without jurisdiction to 
entertain the instant appeal. 


Although, one who has been convicted of a criminal 
offense has a right to have his conviction reviewed, he 
must, in order to exercise that right, meet the procedural 
requirements for perfecting his appeal, the first of which 
is the giving of timely notice and without which the Court 
of Appeals has no jurisdiction. Rule 37(a) of the Fed- 
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eral Rules of Criminal Procedure,? 18 U.S.C. expressly 
establishes a ten-day time limit after entry of judgment 
within which a convicted defendant may appeal from 
his conviction. The notice of appeal must be filed in the 
United States District Court. The Supreme Court has 
held that the filing of a notice of appeal in accordance 
with the provisions of the Rule is mandatory and juris- 
dictional. United States v. Robinson, 361 U.S. 220 
(1960). Accord Lewis v. United States, 107 U.S. App. 
D.C. 353, 278 F.2d 33 (1960) ; United States v. Isabella, 
251 F.2d 223 (2nd Cir. 1958); Fallen v. United States, 
306 F.2d 697 (5th Cir. 1962) ; Powell v. Ohio, 284 F.2d 
522 (6th Cir. 1960) ; Manson v. United States, 288 F.2d 
807 (9th Cir. 1961) ; Peoples v. United States, 324 F.2d 
689 (10th Cir. 1963). The fact that the petitioner did not 
know of the ten-day rule or the fact that he was taken to 
jail without counsel having an opportunity to advise him 
does not extend the time for taking a direct appeal. 
Hodges v. United States, 108 U.S. App. D.C. 375, 282 
F.2d 858 (en bane 1960), cert. dismissed as improvi- 
dently granted, 368 U.S. 139. Nor will an oral declaration 
of present purpose or expression of an intent to file a 
notice of appeal be sufficient, for it does not set forth 
with particularity the matters required by the Rules. 
Peoples v. United States, supra.; Durel v. United States, 
299 F. 2d 583 (5th Cir. 1962) ; United States v. Isabella, 
supra. However, an appellant should not suffer a loss of 
his right to appeal if counsel fraudulently fails to file a 
requested notice of appeal (Calland v. United States, 
323 F.2d 405 (7th Cir. 1963) ), or if the notice was un- 
expectedly delayed by the mails (Reynolds v. United 
States, 288 F.2d 78 (5th Cir. 1961)) or was delayed by 
an act of a prison official (Williams v. United States, 88 
U.S. App. D.C. 212 188 F.2d 41 (1951)). 

The jury convicted appellant of embezzlement on Janu- 
ary 21, 1963. On February 28, 1963, he was sentenced 


+327 US. 825, 857 (1946), as amended. 
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to serve one to three years imprisonment. Judgment and 
commitment was filed the same day. His application for 
leave to appeal in forma pauperis was filed in the District 
Court some eight months later, on October 30, 
1968, and was denied by that court on No- 
vember 4, as not timely. Appellant having failed to 
comply with the mandatory rules of court, this Court is 
without jurisdiction to entertain his appeal and accord- 
ingly the appeal should be dismissed. Appellant asserted 
in his application to this Court, that he sent a letter 
dated March 9, 1963, to the trial judge requesting a re- 
duction in sentence and advise relative to taking an ap- 
peal. The record does not show that this letter was sent 
or received within the ten days, following entry of judg- 
ment but only that it was dated on that last day. Com- 
pare Boykin v. Huff, 73 App. D.C. 378, 121 F.2d 865 
(1941) ; Belton v. United States, 104 U.S. App. D.C. 81, 
259 F.2d 811 (1958). 

Appellant was represented at sentencing by counsel 
(see appellant’s petition p. 6, Misc. 2222) and appellant 
speaking on his own behalf stated that he had received a 
fair and just trial. Thus, it is little wonder that appel- 
lant failed to file a notice of appeal. He now relies on 
Boruff v. United States, 310 F.2d 918 (5th Cir. 1962) as 
authority for the allowance of his appeal. That court 
construed the words “not represented by counsel” in Rule 
$7(a) (2) as meaning not represented by counsel during 
the ten-day period within which an appeal may be taken. 
No other court has followed this reasoning for it is di- 
rectly contrary to the holding of the Supreme Court in 
United States v. Robinson, supra. The contention that a 
convicted defendant was without counsel during the 
crucial period? has been considered by this Court and 


2 This situation has also been considered by the Supreme Court 
and it reached the conclusion that “if neither counsel, whether 
retained or court appointed, nor the district judge imposing sen- 
tence, notifies the defendant of the requirement for filing a prompt 
notice of appeal, the right of appeal may irrevocably be lost.” 
Coopedge v. United States, 369 U.S, 438, 443 n.5 (1962). 
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rejected. Hodges v. United States, supra., Lewis v. 
United States, supra. 


IL The jury verdict was supported by sufficient evidence. 


The statutory offense of embezzlement? may be com- 
mitted by either of two methods; “the first being the 
wrongful conversion to his own use, by the accused, of 
property which has come into his possession by virtue of 
his employment, and the second being the fraudulent tak- 
ing, making away with, or secreting with intent to convert 
such property to his own use.” Patterson v. United 
States, 39 App. D.C. 84, 89 (1912); Gassenheimer v. 
United States, 26 App. D.C. 432, 487 (1906). Intent to 
defraud is not an element of the first clause, as it is of 
the second. O’Brien v. United States, 27 App. D.C. 263, 
269 (1906). Intent may be proved directly, or it may be 
inferred from the circumstances surrounding the case as 
disclosed by the evidence or from the nature of the con- 
version and is for the jury’s determination. Dobbins v. 
United States, 81 U.S. App. D.C. 218, 157 F.2d 257 
(1946), cert. denied, 329 U.S. 734. Failure to account 
for or turn over the funds in the hands of the accused is 
2 circumstance to be considered along with other evidence. 
Ambrose v. United States, 45 App. D.C. 112, 125 (1916). 
And the offer or obligation to repay the funds will not 
serve to clear the defendant of his guilt. Dobbins v. 
United States, supra. 

A single-count embezzlement indictment is not defec- 
tive by reason of duplicity, for a conviction will be sus- 
tained where there is sufficient evidence of either method 
of embezzlement. Turner v. United States, 57 App. D.C. 
39, 16 F.2d 535 (1926) ; O’Brien v. United States, supra. 
On appeal, the jury verdict* must be upheld if there is 


3 Embezzlement was not an offense at common law. Ambrose v. 
United States, 45 App. D.C. 112, 118 (1916). 


*“The test to be applied in determining whether this Court, or 
any other court, should upset that finding and grant judgment not- 
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some evidence, taking the view most favorable to 
the Government, to support it. Glasser v. United States, 
315 U.S. 60, 80 (1942); Hallman v. United States, 115 
U.S. App. D.C. 350, 320 F.2d 669 (1963), cert. denied, 
875 U.S. 882; Curley v. United States, 81 U.S. App. 
D.C. 889, 160 F.2d 229 (1947), cert. denied, 331 US. 
887; Morton v. United States, 79 U.S. App. D.C. 329, 147 
F.2d 28 (1945), cert. denied, 324 U.S. 875. Here, the ver- 
dict is supported by direct evidence of the corpus delicti 
and appellant’s extrajudicial admissions. Cf. Smith v. 
United States, 348 U.S. 147 (1954); Opper v. United 
States, 348 U.S. 84 (1954). 

It is uncontroverted that appellant was an employee of 
the Dupont Plaza Corporation and came into possession 
of the money by virtue of his employment. Nor is it con- 
troverted that money is something of value and in fact 
was taken from the hotel by appellant. Appellant only 
asserts that the evidence does not support a conversion or 
a secretion with intent to convert. 

The trial testimony shows that appellant had planned 
a special evening with a “hot date” for November 8th, 
and most likely realized it would be an expensive affair. 
While in the tavern he took the money from one pocket 
and placed it in another (Tr. 29) and could easily have 
spent some of it. Clearly, if he did in fact spend the 
money a conversion is effectuated. But even if the money 
was not spent the first night, five days elapsed before 
the loss was discovered, allowing plenty of time for a 
spree. 

The evidence also is undisputed that appellant know- 
ingly possessed the money in the tavern, having taken it 
from the hotel. Appellant determined not to return the 


withstanding the verdict is whether that verdict is so contrary to 
the weight of the evidence that no reasonable juror would have 
voted for it. Here twelve jurors voted for it. Under the circum- 
stances of this case, I would not indict them all as unreasonable.” 
Klein v. Price, No. 18152, decided March 26, 1964, dissenting opin- 
ion, slip op. 7 [Emphasis added]. 
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money, but rather to keep it and as of the date of trial 
had not returned the money to the corporation. From 
this action a jury can legitimately infer an intent to 
convert (Tr. 64-65). Even accepting appellant’s trial 
version of how and why the money was removed from 
the hotel, his knowing possession and determination to 
retain the cash is a violation of the statute for which he 
was convicted. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney. 


FRANK Q. NEBEKER, 


Wri1aM C. PRYOR, 
B. MICHAEL RavH, 
Assistant United States Attorneys. 
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